

[image: cid:image001.png@01D6EFE4.CBC70C90]

MASTER SERVICE AGREEMENT


This Agreement is made as of the ________[insert day] day of _________[insert month], _________[insert year] (the “Effective Date”) between MARSH MANAGEMENT SERVICES (BERMUDA) LTD. a Bermuda exempted company ("Marsh"), and________ [insert full proper captive name], a Bermuda exempted company ("Company").

WHEREAS:
A Marsh is duly licensed by the Bermuda Monetary Authority (“BMA”) to carry on business as an insurance       manager pursuant to the Insurance Act 1978 and the amendments and regulations made thereunder (the “Insurance Act”) and is bound to abide by the Insurance Act and all guidelines issued by the BMA from time to time.
B The Company desires certain management and ancillary services in connection with its insurance business;
C Marsh has a given expertise in the provision of such services;
D The Company and Marsh wish to enter into an agreement which will govern their relationship.
NOW, THEREFORE, in consideration of the mutual promises and undertakings set forth herein, the sufficiency of which is hereby acknowledged, and in consideration of the performance by each of the parties hereto of such obligations accepted hereunder, pursuant to and subject to the terms hereof, the parties hereby agreed as follows:  

1. 	SERVICES

	Pursuant to the terms of this Agreement and from time to time, Company may engage Marsh to perform services as set forth in one or more Statements of Work (“SOW”) that will be appended hereto.    In each instance when Company engages Marsh to perform services, the Company and Marsh will develop and agree upon a SOW that sets forth the services (“Services”) attached hereto as Exhibit A.  Marsh will not commence performing any Services in connection with any SOW, until Company and Marsh have properly executed such SOW.  Each SOW will incorporate and be governed by the terms of this Agreement and will be binding upon Marsh and Company and all rights and obligations of the parties set forth in this Agreement will be deemed to apply to such SOW as if fully set forth therein.  If Marsh commences Services prior to execution of this Agreement or a particular SOW, the terms of this Agreement and of the relevant SOW as executed by the parties shall govern such Services.  If there is a conflict between the terms of this Agreement and a duly executed SOW, the terms of the SOW shall prevail. 

2. 	EXPANSION OF ACTIVITES  

             If, during any year during the term hereof, Marsh is called upon to render services or engage in activities which are either significantly greater than those contemplated by the parties under the SOW as of the commencement of that year or are outside of the normal day-to-day management activities (the "Additional Services"), upon notice by Marsh to Company the parties shall negotiate in good faith to establish an additional SOW with a separate and higher Annual Fee for that year. If they are unable to agree on such higher Annual Fee, Marsh shall not be required to provide such Additional Services. Such Additional Services shall specifically include but not be limited to work performed pursuant to specific analyzes, liquidations, commutations, loss portfolio transfers, corporate services provisions, regulatory inspections and novations.




3.	OBLIGATIONS OF MARSH

(a) Pursuant to and in accordance with the terms and conditions of this Agreement Marsh will perform the Services during the term of the SOW.

(b)  Marsh shall perform the Services with reasonable skill, in accordance with the generally accepted standards and practices as are customarily provided by professional captive management companies within Bermuda.

(d)     	In performance of the Services, Marsh will not provide the Company with any legal advice or counsel, investment management advice, sanctions advice, tax advice, auditing or actuarial services (unless otherwise provided in the SOW) or any other professional service, or any other advice or service (under this Agreement or otherwise) which is not expressly identified in a SOW.

(e)     For the avoidance of doubt and notwithstanding the Services to be provided, the Company hereby acknowledges and agrees that Marsh is not qualified to and shall not be expected to audit financial statements of any nature whatsoever or offer opinions on them in relation to the Company.   The Company shall pay the fees and expenses of an independent firm of auditors hired [by the Company and agreed to by Marsh (which agreement will not be unreasonably withheld)] for such purposes.  Marsh agrees to cooperate fully with any auditor appointed for such purpose.

(f)       Marsh will reasonably cooperate with any third party advisor appointed by the Company to provide any other services not provided by Marsh. 

4.         DUTIES OF THE COMPANY

(a)      	The Company, in consideration of Marsh agreeing to provide the Services, hereby agrees to: 

(i)    conduct its affairs in accordance with applicable law and shall provide Marsh with sufficient 
Information and instructions so as to enable Marsh to provide the Services envisaged by this Agreement;

(ii)      where appropriate and on request, approve, ratify and/or confirm the reasonable actions of Marsh on behalf of the Company, which actions are within the scope of this Agreement;

(iii)    make all and any decisions on, and accept sole responsibility for, investments of the Company and insurance or re-insurance placements and the Company or its counsel shall ensure such decisions will not cause a breach under any applicable laws;

(iv)     observe all and any applicable laws and shall ensure it complies with the same, including without limitation any applicable data protection laws;

(v)      act promptly upon any proposal which may be submitted to it for approval by Marsh and shall promptly comply with any request for instructions or information  made by the Marsh in   order that Marsh may provide the Services;

(vi)      pay to Marsh the compensation agreed in accordance with the SOW; and




(vii)    Marsh being entitled to rely and act upon all instructions and information given to it by an officer of the Company or a duly authorized representative of the Company orally or in writing (including but not limited to by letter, facsimile or any electronic media).	

(b)  	Company shall keep Marsh informed during the term of this Agreement of all material developments relating to the business of Company and shall promptly furnish to Marsh executed sets of all minutes of the meetings of and the resolutions adopted by the shareholders, board committees and the board of directors of Company.  Company shall allow a Marsh employee to attend all Company board of director’s meetings.

5. AUTHORITY OF MARSH

With Company’s prior written approval Marsh shall have all the power and authority necessary or desirable to carry out its duties and obligations hereunder, which shall include the right to engage, as an independent contractor, any person, corporation or other organization to perform any functions to be performed hereunder by Marsh. The authority granted hereunder shall specifically include the right to engage other Marsh affiliates.  Marsh will not provide investment advice, shall have no liability whatsoever for the soundness of any investments made hereunder, the amount of return from such investments, or the solvency of the institution in which they may be deposited or invested.   

6. CONFIDENTIALITY

             Marsh acknowledges that all non-public information disclosed by Company or which comes to its attention during the course of performing services hereunder (“Confidential Information”) constitutes a valuable asset, is proprietary to Company, and that Marsh has a duty to keep such information strictly confidential.  Except the Company’s counsel or third party service providers, Marsh will not disclose such information, or permit its employees, officers or agents to disclose such information to any person outside Marsh, without Company’s prior written consent.  Marsh shall take all steps reasonably required to maintain the confidentiality of Confidential Information in its possession. The transmission of Confidential Information via electronic data transmission networks which provide for the security of users’ data shall be deemed consistent with Marsh’s obligations hereunder unless such use is contrary to Company’s express instructions.   Marsh may include, on an anonymous basis, information relating to Company’s insurance program in benchmarking, modeling, analytic and insurance offerings. 

            Company acknowledges that in the course of performing audits on Marsh or while evaluating Marsh’s operations, practices and systems around data protection, Company will have access to information that is confidential to Marsh.  Company agrees to keep such information confidential. Should Company hire a third party to perform any type of audit of Marsh’s books, records or systems, Company will obligate such third party to keep such information confidential and shall be responsible for any breach of confidentiality of such third party.  Upon request by Marsh, all documents and records that Marsh has provided to Company shall be returned to Marsh; provided, however, that Company may retain copies of documents as in accordance with Marsh’s record retention policy and applicable law.

	The restrictions and agreements set forth herein shall not apply to any Confidential Information (i) which at the time disclosed to or obtained by Marsh is in the public domain; (ii) which becomes part of the public domain through no act, omission or fault of Marsh; (iii) which Marsh’s records demonstrate was developed independently by Marsh or was received by Marsh from a third party which Marsh had not reason to believe had any confidentiality or fiduciary obligation to Company with respect to such information. This provision, however, shall in no way limit Marsh’s responsibility to disclose information as required by law.  The obligations of this section shall survive the termination of this Agreement by two years.




7.	RELATIONSHIP BETWEEN PARTIES; LIMITATION OF RESPONSIBILITY; TRADE SANCTIONS; ANTI-MONEY LAUNDERING; PERFORMANCE; CONFLICTS OF INTEREST
	
(a) Independent Contractors. This Agreement establishes a relationship of independent contractors between the parties. As such, subject to the terms hereof, each shall conduct its business at its own initiative, responsibility and expense, and shall have no authority to incur any obligation on behalf of the other party. No third party shall have or be deemed to acquire any rights hereunder. Neither party shall use the name of the other party or any affiliate of such other party, or any other intellectual property of such party or affiliate in any public document, advertising, public relations release or any other publicity without the prior written consent of such other party.

(b) Scope of Services.  The obligations of Marsh hereunder are limited to the good faith performance of the services to Company set forth herein.   Marsh is entitled to rely on information or instructions (oral or written) provided by Company and Marsh shall have no responsibility for the accuracy, authenticity or completeness of such information or instructions. Marsh shall not have any other or further obligations or responsibilities to Company, including, but not limited to, any obligation or responsibility for the payment of any insurance or reinsurance premiums, the profitability of the business of Company, the solvency of any person (including Company), the failure of third parties (including insurers and reinsurers) to fulfill their obligations, or Company’s obligation to comply with applicable data protection laws.  Marsh’s service obligations to Company are solely contractual in nature.  Company acknowledges that, in performing services, Marsh and its affiliates are not acting as a fiduciary for Company, except to the extent required by applicable law, and do not have a fiduciary or other enhanced duty to Company.

(c) Limit of Liability.  In no event shall either party to this Agreement be liable for any indirect, special, incidental, consequential or punitive damages or for any lost profits arising out of or relating to any services provided by Marsh or its affiliates. The aggregate liability of Marsh, its affiliates and its and their employees to Company or its affiliates arising out of or relating to the provision of services by Marsh or its affiliates shall not exceed three times the fee paid to Marsh hereunder for the contract year in which the services giving rise to such liability were provided by Marsh or its affiliates.  This provision applies to the fullest extent permitted by applicable law and to all causes of action, including, without limitation, breach of contract, breach of warranty, negligence, strict liability, misrepresentation and other torts.

(d) Indemnification.  Company shall indemnify and hold harmless Marsh, its officers, directors, employees (including those employees acting in the capacity of a director or officer of Company), agents and affiliates from and against any losses, claims, damages, liabilities, cost or expenses, including reasonable attorneys’ fees and expenses of investigation (collectively, "Losses"), to which Marsh may become subject in connection with the services it provides hereunder except to the extent that a court having jurisdiction shall have determined by a final judgment that such Losses resulted from Marsh 's willful misconduct or fraud. Company shall cause its parent corporation to guarantee Company’s obligation to indemnify and hold harmless Marsh. The provisions of this section shall survive the expiration or termination of this Agreement, including any extensions thereof. 

(e) Coverage for Directors and Officers. If an employee of Marsh acts as a director or officer of Company, such person shall be insured under Company’s directors’ and officers’ liability policy, or under the directors’ and officers’ liability policy of the parent corporation of Company, and certification or other evidence of such coverage shall be attached hereto as Exhibit B and made a part hereof. Company shall notify Marsh if such coverage is terminated or if changes are made to such coverage affecting Marsh personally acting as directors or officers for the Company. The provisions of this section shall survive the expiration or termination of this Agreement, including any extensions thereof.

(f) Trade Sanctions. Marsh is unable to provide risk consulting, claims or other services or provide any benefit to the extent that the provision of such services or benefit would violate applicable law or expose Marsh or its affiliates to any sanction, prohibition or restriction under UN Security Council Resolutions or under other trade or economic sanctions, laws or regulations.

(g) Anti-Money Laundering/Anti-Terrorist Financing and Anti-Bribery: Marsh has in place anti-money laundering, anti-terrorist financing and anti-bribery policies and procedures in accordance with requirements under the Proceeds of Crime Act 1997 and the Bribery Act 2016 and related laws, amendments, regulations and guidance notes (“the Legislation”). As an Insurance Manager, Marsh has a positive duty to collect information relating to the Company to fulfil its obligations under the Legislation. The information required by Company is attached hereto at Exhibit C and shall be provided to Marsh prior to Marsh providing Services under this Agreement. Company shall provide additional information when requested by Marsh throughout the duration of this Agreement. Company also gives specific authority to Marsh to obtain any and all required documents, personal data or other such information required by Marsh relating to the Legislation from any other third party service provider holding such information engaged by Company. In the event that Company does not provide or Marsh is unable to obtain the information requested, Marsh reserves the right to suspend all provision of Services under this Agreement until such information is received by Marsh. Marsh will not provide any insurance management services to any entity that issues or transacts in bearer shares and/or bonds or uses anonymous bank accounts.

(h) Reporting and Performance Metrics. Marsh shall on request periodically provide a report providing a summary of actions taken under this Agreement and shall on request provide a report on the services performed.  Company, and Marsh agree to evaluate Marsh’s performance in this Agreement on a periodic basis.  Marsh allows, upon reasonable request, Company to conduct an audit on Marsh (at no expense to Marsh) and its sub-contractors (if any) with respect to any Services performed under this Agreement (whether by its external or internal auditors or by agents appointed by Company). Such audit shall be no more frequently than every two years and Marsh agrees to do everything to reasonably assist in the preparation and review (to include but not be limited to timely reporting and disclosure of information).

(i) 	Conflicts of Interest. Marsh shall operate in accordance with its conflict of interest policy as set out from time to time.  Marsh will take reasonable steps to identify any conflicts of interest that arise, or may arise, in the course of its business with Company. For the purposes of identifying the types of conflict of interest that arise, or may arise, Marsh shall take into account, whether Marsh or a person directly or indirectly linked by control to Marsh: (i) is likely to make a financial gain or avoid a financial loss at the expense of Company.; (ii) has an interest in the outcome of the service provided to Company. or of a transaction carried out on behalf of Company which is distinct from the Company’s interest in that outcome; (iii) has a financial or other incentive to favour the interest of another client or group of clients over the interest of Company; (iv) carries on the same business as Company; or (v) receives or will receive from a person other than Company an inducement in relation to a service provided to Company in the form of money, goods or services, other than the standard commission or fee for that service.

8.	        COMPENSATION AND EXPENSES
	
	              Fees and expenses for Marsh's Services hereunder shall be determined and paid in accordance with each SOW.  Marsh agrees to disclose to Company any other compensation to be earned by Marsh in connection with the Services to be provided to Company hereunder, and to obtain Company’s written consent prior to accepting such other compensation.  

	9.           EFFECTIVE DATE, TERMINATION & SUSPENSION OF SERVICES
	
(a) Effective Date and Normal Termination.  This Agreement shall become effective on the Effective Date and shall continue from year to year until terminated by the agreement of the parties; provided, however, that either party may terminate this Agreement at any time by giving not less than one hundred and eighty (180) days' written notice to the other party of its intention to do so. Upon the expiration or termination hereof, Marsh shall have no further duties or obligations hereunder unless specifically set forth herein or otherwise agreed to by the parties.  

(b) Termination for Breach or Bankruptcy.  This Agreement may also be terminated forthwith by written notice of termination to the other party upon the occurrence of either of the following:
		
(i)	If such other party fails to perform or observe, or commits a breach of, any provision hereof, and fails to cure, remedy or satisfactorily explain such failure or breach within thirty (30) days following delivery to such other party of a written notice of the alleged failure or breach, or
		
(ii)	If such other party becomes insolvent (in the legal sense) or files a voluntary petition in bankruptcy, or makes an assignment for the benefit of creditors; or if a committee of creditors or other representative is appointed to represent its business or an involuntary petition in bankruptcy is filed against it, and the party fails within thirty (30) days following the appointment of such committee or representative or the filing of such involuntary petition to cause the discharge of such committee or representative or the dismissal of such petition; or if the other party commits any other act indicating insolvency.

(c) Termination Assistance Services. Upon the termination or expiration of this Statement of Work, Marsh will provide Company with reasonable assistance to transition the Services provided under this Statement of Work to Company or to a successor service provider. 
(d) Suspension of Services provided under a Statement of Work. Marsh reserves the right in its sole discretion to suspend the provision of any and all Services and or Additional Services in the event the Company does not pay an invoice issued to the Company pursuant to this Agreement, SOW or Additional SOW.
10.	MISCELLANEOUS
(a)       Non-Exclusivity.  This Agreement shall not in any way prevent Marsh from performing similar services 
for third parties.

(b)       Foreign Exchange.  Marsh shall convert all expenses and costs paid by Marsh on behalf of Company
in any currency other than United States dollars to United States dollars at the conversion rate in effect on the date that Marsh paid the expenses or costs, so that all exchange gain or loss incident thereto shall be incurred by or inure to the benefit of Company.

(c)      Assignments.  The Company may not assign its interest under this Agreement without the prior 
written consent of Marsh.  Marsh may, without consent, on 21 days’ notice in writing transfer its rights and obligations under this Agreement to any of its affiliates which is able to perform the Services in accordance with this Agreement.

(d) Successors and Assigns.  This Agreement shall be binding upon the successors, legal representatives or permitted assigns of the parties hereto.

(e) Marsh Personnel.  Company agrees that neither it nor any affiliate will, during the term of this Agreement, or for twelve months after termination, hire or solicit to hire any Marsh employees who have provided Services within the scope of a SOW, without the express written consent of Marsh.  In the event Company or Company affiliate hires any Marsh employee during the term of this Agreement or within twelve months of termination of this Agreement, Company agrees to pay to Marsh an amount equal to one hundred percent (100%) of Marsh employee’s gross annual salary during the most recent twelve months of Marsh employee’s employment with Marsh.  Company and Marsh agree that the amount payable to Marsh for hiring of its employees is a reasonable forecast of the probable harm that will be caused Marsh by such an event and that the amount is not a penalty.  

(f) Entire Agreement.  All prior negotiations and agreement between the parties hereto relating to the subject matter hereof are superseded by this Agreement, and there are no representations, warranties, understandings or agreements other than those expressly set forth herein, except as subsequently modified by an instrument signed by the parties hereto.

(g) Waivers.  The failure of either party at any time to require the other party’s performance of any obligation hereunder shall not affect the right to require performance of that obligation in the future.  Any waiver by either party of any breach of any provision hereof shall not be construed as a waiver of any continuing or succeeding breach of such provision, a waiver or modification of the provision itself, or a waiver or modification of any other right hereunder.

(h) Notices.  Any notice or other communication required or permitted hereunder shall be deemed given upon delivery if delivered personally, or three days after mailing if mailed by an international overnight courier if such courier provides evidence of receipt, or the next business day if sent by facsimile and confirmed by mail, as follows:

To MARSH:			Marsh Management Services (Bermuda) Ltd.
			Power House
			7 Par-la-Ville Road
			Hamilton HM 11, Bermuda
			ATTN: Client Services Leader
	
To COMPANY:			[CLIENT NAME]
			[Client Address] 

or to such other addresses as such parties shall have last designated by notice to the other parties.

(h)        Captions.  The captions of the several sections of this Agreement are inserted solely for convenience of reference, and are neither a part of nor intended to govern, limit or aid in the construction of any term or provision hereof.

(i) Governing Law.  The validity, construction and enforceability of this Agreement shall be governed in all respects by the laws of Bermuda.  

(j) [bookmark: _DV_M156]Dispute Resolution. Any dispute or claim arising out of or relating to this Agreement, including its formation and validity, shall be referred to binding arbitration in accordance with the Bermuda International Conciliation and Arbitration Act 1993 and amendments thereto (the “Bermuda Arbitration Act”).  Arbitration shall be initiated by the delivery, by mail, facsimile, or other reliable means, of a written demand for arbitration by one party to the other party.  The arbitration shall be held in Hamilton, Bermuda or such other place as the parties may mutually agree.  The arbitration shall be conducted by a panel of three arbitrators, with each party selecting one arbitrator and the two arbitrators selecting the third arbitrator.  If the two arbitrators are unable to agree upon the third arbitrator, the third arbitrator shall be selected in accordance with the Bermuda Arbitration Act.  None of the arbitrators shall be under the control of any of the parties, and none shall have any financial interest in the outcome of the arbitration.  Each of the arbitrators shall be an active or retired officer of an insurance or reinsurance company with at least fifteen years’ insurance industry or reinsurance experience and a member of a recognized body of arbitration professionals. The arbitrator shall render the award in writing.  Judgment upon the award may be entered in any court having jurisdiction.  Each party shall pay an equal share of the fees and expenses of the arbitrator and of the other expenses of the arbitration.

(k) Submission to Jurisdiction.  Each of the parties expressly and irrevocably submits to the exclusive jurisdiction of the courts of Bermuda for immediate injunctive relief or enforcement of an arbitration award that would not be available in arbitration.  Each of the parties agrees to commence any action, suit or proceeding relating to this Agreement in the courts of Bermuda that are unable to be brought by way of the arbitration process.  Each of the parties irrevocably and unconditionally waives any objection to the laying of venue of any action, suit or proceeding arising out of this Agreement or the transactions contemplated herein in the courts of Bermuda and further irrevocably and unconditionally waives and agrees not to plead or claim in any such court that any such action, suit or proceeding brought in any such court has been brought in an inconvenient forum.  Each of the parties further expressly and irrevocably waives any claim or defense in any such action, suit or proceeding in either such court based upon any lack of personal jurisdiction, improper venue or forum non conveniens or any similar basis unless any such action, suit or proceeding should have been brought pursuant to the agreed arbitration process.

	The parties are of equal commercial sophistication and have negotiated this Agreement at arms’ length.  Each party is entering into this Agreement voluntarily, has read and understands all its provisions and has had the opportunity to seek and to obtain the advice of counsel on its rights and responsibilities under, and the terms and conditions of, this Agreement.

(l) Severability.  It is the intent of the parties that the provisions of this Agreement shall be enforced to the fullest extent permitted by applicable law.  To the extent that the terms set forth in this Agreement or any word, phrase, clause or sentence is found to be illegal or unenforceable for any reason, such word, phrase, clause or sentence shall be modified or deleted in such manner so as to afford the party for whose benefit it was intended the fullest benefit commensurate with making this Agreement, as modified, enforceable, and the balance of this Agreement shall not be affected thereby, the balance being construed as severable and independent.

(m) Counterparts.  This agreement may be executed in any number of counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.
		
(n) Survival.  The representations, warranties and agreements contained or referred to herein, shall survive the termination hereof, provided that no claims may be initiated by or on behalf of any party against any other party on the basis of such representations, warranties and agreements after three years from the termination hereof, unless based upon a breach or failure to comply with an agreement which is to be performed or complied with in whole or in part after three years from the termination hereof.

(o) Online Portals.  If in furtherance of the Services Marsh needs to use an online portal of regulators, tax authorities and other service providers servicing the Company, the Company agrees that Marsh will have no liability to the Company for the use of such portals.

(q)	Data Protection.  Marsh has robust board approved policies, procedures, and controls, for the protection of Company information, including personal and sensitive information and is compliant with BMA requirements in respect of cyber insurance, maintenance of software, network monitoring and vulnerability and penetration testing of its systems and controls.  Marsh is also compliant with the New York Department of Financial Service’s Cybersecurity Regulation and the California Consumer Protection Act.  Marsh has risk-based processes and controls to protect nonpublic information, including multi-factor authentication and other access controls, encryption, systems and network monitoring, business continuity and disaster recovery plans, asset and device management, and a global incident response procedure.  Marsh utilizes risk-based access controls for systems housing nonpublic information and encryption of nonpublic information in transit and at rest.  
Marsh will immediately notify Company in the event of a data security breach, which results in loss, release or corruption of personal data belonging to Company.  When reporting such a breach to Company, Marsh will specify (i) the broad nature of the incident, (ii) the likely date of the incident and/or its discovery, (iii) the likely cause of the breach, (iv) the circumstances of the loss, release corruption theft or otherwise, (v) the type of information affected by the security breach, and (vi) the number of records affected by the security breach and the consequences of the breach. Further Marsh will discuss with Company the remedial action taken to prevent a further security breach.
Company does not have employees, systems, applications or networks and will rely on the cyber security and other policies of Marsh and its operational third party vendors.  Company understands that Marsh’s third party vendor policy requires that selected vendors meet Marsh’s cyber security requirements and that vendors are required to maintain cyber security along with business continuity and disaster recovery plans and confirm the testing of such plans.  
Marsh has in place policies and procedures in compliance with the Personal Information and Protection Act 2016. Marsh will collect, use or disclose personal information for reasonable business purposes only if there is consent or deemed consent from the individual and information on such purposes have been notified. Marsh may also collect, use or disclose personal information if it is required or authorised under Bermuda law.  Marsh’s privacy notice is attached at Exhibit D.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

MARSH MANAGEMENT SERVICES (BERMUDA) LTD.


By:


Title:                           


COMPANY


By:                              

Title:                          


Exhibit A
Statement of Work

This STATEMENT OF WORK (“Statement of Work” or “SOW”) is entered into as of [INSERT SOW EFFECTIVE DATE] (the “Statement of Work Effective Date”) by and between [INSERT COMPANY LEGAL NAME], a Bermuda exempted company with its principal place of business at [INSERT COMPANY ADDRESS] ("Company") and MARSH MANAGEMENT SERVICES (BERMUDA) LTD., a Bermuda Company with its principal place of business at Power House, 7 Par-la-Ville Road, Hamilton, Bermuda (“Marsh”) (collectively “the Parties”)..

NOW, THEREFORE, the parties agree as follows:

[bookmark: _Toc285181573]1.	TERM
The Statement of Work term (“SOW Term”) will begin on the Statement of Work Effective Date and will continue until terminated pursuant to the terms of section 9 of the Agreement.  Any Additional Services will be subject to the written agreement of the Parties.
2.	SERVICES  

Marsh will render the following Services to Company, subject to the limitations and exceptions set forth herein:

A. CASH & INVESTMENT MANAGEMENT
1. Arranging payment of checks, drafts, and wire transfers.
2. Confirming incoming funds are identified and properly recorded.
3. Coordinating the placement of fixed deposits.
4. Confirming adequate funds are available to meet disbursements as they fall due.
5. Reconciling bank accounts in accordance to internal control guidelines.
6. Confirming all expenses and reimbursements are within the Company’s approved budget, operating guidelines, and reviewing invoices and obtaining authority for payment when required or outside of budget.
7. Following up with bank on any non-reconcilable or unsanctioned items debited to the account.
8. Resolving banking queries.
9. Reviewing cession statements and invoices, and obtain authority for payment. 
10. Arranging prompt settlement of amounts due.
11. Maintaining strict internal controls as regulated by our accounting system, including: dual authorized approvers on each payment, separation of duties between payment initiation and authorization, valid and sufficient supporting documentation, and payee verifications.
12. Assisting Company with complying with Know Your Client (“KYC”) and other Money Laundering regulations and controls.
13. Collaborating with design and construction of investment management policy and provide benchmark data on asset allocation.
14. Coordinating release of funds with captive's investment manager to pay claims
15. Assisting Company with cash being swept into the investment accounts in accordance with agreements
16. Preparing cash flow forecasts and submission to the Company’s parent treasury function in the time and format set-out at Company’s parent level from time to time.
17. Checking that investment managers are given instructions for the release of funds 
18. Assisting Company to coordinate investments made on behalf of the Company fall within the parameters of any established investment guidelines.
19. Executing investment management and custodian agreements and account opening documents, if so requested by the Company.
20. Collecting, coordinating and providing KYC and due diligence documentation for custodians and managers in a secure manner when required.
21. When required, obtaining regulatory approval for investments (e.g. investment in affiliate).

B. INSURANCE & CLAIMS MANAGEMENT 
1. Reviewing claims notifications for amount.
2. Confirming claims in accordance with policy wording, limits, and conditions.
3. Booking reserves.
4. Settling finalized claims based on prescribed criteria.
5. Assisting Company with loss data.
6. Producing reports of outstanding loss reserves, losses paid and any reinsurance balances recoverable.
7. Notifying reinsurers of claims as appropriate.
8. Assisting in provision of information for actuaries.
9. Reconciling loss runs to the financial statements and actuarial reports
10. Reconciling escrow accounts held by third party administrators to bank statement and financial statements
11. Produce an underwriting analysis by policy year, fiscal year and/or line of business
12. Reporting of underwriting performance by contract and year.
13. Provide information on latest trends and other strategic uses of the captive on an X basis
14. Documenting retention and execution on the programs
15. Preparing premium invoices.
16. Maintaining underwriting files.
17. Maintain business plan.
18. Liaising with cedents and/or reinsurance brokers.
19. Liaising with retrocessionaires.
20. Upon request, issue certificates of insurance
21. Executing insurance policies
22. Coordinate signing of (re)insurance agreements
23. Maintain executed policy documents 
24. Liaise with Risk Advisors 
25. Assist with insurance program structure and design
26. Attend up to X committee meetings
27. Review premium collections to determine that each premium amount received reflects the underlying premium and premium taxes.
28. Follow up on overdue premiums.
29. Use best efforts to keep the management and the directors fully informed of all insurance legislative changes in the Company’s state of domicile.
30. Provide access to annual Captive Landscape Report

C. COMPLIANCE AND STATUTORY REPORTING
1. Monitoring compliance with all local legislative and regulatory requirements in the Company’s state of domicile including solvency, timely reporting, audit and actuarial filing requirements.
2. Assist with board meetings are held in accordance with legal requirements.
3. Submitting returns to BMA.
4. Preparing and distributing board meeting material.
5. Preparing and issuing minutes/ Liaise with corporate secretary regarding meeting minutes and board resolutions.
6. Preparing and filing regulatory reports as required by the BMA.
7. Confirming compliance with Company’s operating standards, if such operating standards are provided to Marsh.
8. Acting as Company Principal Representative.
9. Corresponding with the BMA for business plan changes and other applications
10. Upon request, arrange meetings with BMA.
11. Provide to the Company information on regulatory changes that materially affect financial statements and operation of the Company.
12. Arrange payment of annual licensing fees (if applicable)

PLEASE NOTE Additional Services Compensation will apply where additional work is required by Marsh to assist the Company in complying with regulatory requirements where the Company has provided information to Marsh in an untimely, incomplete or piecemeal fashion following any reasonable requests by Marsh. 

D. MEETING MANAGEMENT 
1. Assisting corporate secretary in arranging Board of Directors meetings 
2. Assisting corporate secretary in setting meeting agendas.
3. Assisting corporate secretary in preparing meeting books.
4. Assisting corporate secretary in preparing proposed resolutions for the meeting books.
5. Attending Company meetings and preparing and presenting the following items:
· Financial Report: interim financial statements, proposed budget, and analysis.
· Investments.
· Audit Report: audited financial statements, representation letters, engagement letters, and timelines.
· Underwriting matters:  Business Plan changes/amendments [summary] for approval, underwriting performance, large claim reviews (if applicable).
· Regulatory Status Update
· Marsh's Report/ Industry update/Benchmarking
· Emerging industry risks and strategic uses of captives
6. Liaise with corporate secretary regarding meeting minutes and board resolutions
7. Maintaining the captive policy and procedures manual

E. BOOKKEEPING
1. Completing/Reviewing cash book and bank reconciliations.
2. Preparing and reviewing annual statutory financial statements.
3. Preparing and reviewing of management financial statements on a periodic basis (monthly, quarterly or biannually)
4. Preparing journals to reflect all activities of the captive, including but not limited to:
· invoices received for general expenses and claims, 
· accruals, 
· unearned premium reserve, 
· cashbook transactions, 
· movements on loss reserves per claims administrator reports and/or in-house claim systems, including updates for findings per the actuarial analyses when available,
· prepaid expenses, 
· investments, time deposits principals and accrued interest,
· Tax expense and breakdown between current and deferred tax balances
5. Preparing and reviewing of supporting schedules and reconciliations of account balances including investment schedules, loss bordereaux’s.
6. Prepare consolidation templates to be uploaded to the Company’s parent’s system.
7. Review investment schedules and reconciliations
8. Review monthly/quarterly loss reports
9. Receive and file audited financial statement documents with regulators
10. Attend finance committee meetings
11. Liaise with Company’s Actuary
12. Adherence to financial reporting deadlines as agreed upon with clients
13. Assisting in the preparation of budgets and forecasts.
14. Preparing and reviewing budgets and/or forecast and comparison of actual results to budgeted/forecasted balances.

F. AUDIT MANAGEMENT
1. Prepare and coordinate the audit of annual year-end financial statements on a GAAP, IFRS or SAP basis as agreed with the Company and applicable insurance regulator.
2. Monitoring system of checks and controls for the production of financial statements.
3. Planning and arranging audit schedule and timeline.
4. For year-end audit, assisting in annual letters of confirmation & assisting auditors with year-end audit fieldwork.
5. Preparing and reviewing of draft audited financial statements for final Director review and approval.
6. Correspond with auditors and provide information necessary for internal and external audits in a timely manner.
7. Obtaining audit and actuarial opinions to be filed with regulators.
8. Coordinate signing of management representation letters, filing with regulator, and managing regulator queries in the usual course of business.

G. GENERAL
1. Participating in monthly open items and update/clear applicable items 
2. Maintaining regular communication with parent Company risk management team
3. Participating in captive strategic meetings
4. Maintaining Marshmanagement.com portal
5. Reviewing GCMS access to determine that only authorized employees have access to client financial information and Service Tracking databases.
6. Annual captive management fee renewal and compliance with Key Performance Indicators (“KPI’s) (if applicable).
7. Liaise with Marsh Client Executive (if applicable).
8. Upon request, provide an officer or director on the Captive’s Board
9. Annual Stewardship Review
10. Use of marshmanagement.com

H. TAX
1. Liaise with parent Company tax department and Company counsel regarding queries from parent Company tax department with respect to informational questions.
2. Arranging payment of all tax liabilities due, obtaining receipts and submitting same to the Company's Parent Tax Department.
3. Assist with taxing authority enquiries and/or audits.

 3.     ADDITIONAL SERVICES

The following services may be available for Additional Services Compensation (see 4(c) below).

ACTUARIAL SERVICES 
· Coordinating preparation of annual actuarial analysis
· Arranging and attending planning meeting with actuary
· Reviewing analysis
· Coordinating preparation of actuarial opinion
· Filing actuarial opinion with BMA.
· Corresponding with regulators/auditors regarding analysis as necessary

TECHNOLOGY SERVICES
· Enhanced Marshmanagement.com utilization 
· Access to Clearwater Investment & Accounting Reporting 
· Custom Technology Solutions, as mutually agreed 
· Outsourced access to technology tools such as GCMS
 
OFFICE SPACE  -IF APPLICABLE	

HUMAN RESOURCE SERVICES 
· (limited to application filing and payroll processing)

OTHER
· Additional Risk Control / Risk Control Self Analysis requirements
· Customization of reports and deliverables that are required outside of Marsh’s systems
· Deliverables/Meetings and transaction frequency that is in excess of what is agreed
· Customization of marshmanagement.com 
· Assistance with on-site inspections or queries from regulators
· Economic substance filings (or assistance with same) 
· Common reporting standard filings (if applicable)
· Other regulatory filings or additional work not usually required to be undertaken by an insurance manager at the time of this Agreement becoming effective.

Marsh’s service obligations to Company are limited to those set forth above.  Marsh shall perform such other services as may from time to time be agreed upon between Marsh and the Company.
4. 	     COMPENSATION AND EXPENSES

Fixed Fee

(a)	Annual Fee.  
   (i)  In consideration for the services to be performed hereunder as stated above, Company shall pay to Marsh a fee per year of _________________[amount in writing] dollars ($_________[insert amount in numbers]) (the "Annual Fee") payable in advance in four quarterly installments, on the first day of each calendar quarter. For the purposes hereof, a contract year shall mean a twelve-(12) month period commencing on each anniversary of the Statement of Work Effective Date. 
		
(ii)  If this Agreement is in effect for only a portion of any contract year, Marsh shall be entitled to fees commensurate with the Services rendered during such shorter period, such fees not to exceed the Annual Fee unless otherwise agreed.  

(iii) Should Marsh personnel be required to attend meetings outside of the principal office of Company, in connection with the business of Company, and at the request of Company, additional billings in excess of the Annual Fee will be made by Marsh, which will be payable by Company in accordance with paragraph (d) below.  

	(b)	Adjusting the Annual Fee.  The Annual Fee will automatically adjust annually at a rate of 5% per annum to adjust for Marsh’s increased costs of operations including but not limited to salaries, health care and other employee benefits.

(c) Additional Services Compensation. In consideration for the services being provided for under 
Additional Services (see 3 above), Company shall pay to Marsh a fee of _________________[amount in writing] dollars ($_________[insert amount in numbers]).

(d) Expenses.  All salaries and fringe benefits of Marsh personnel rendering Services hereunder shall be at the expense of Marsh without reimbursement by Company.  Marsh shall charge Company an additional amount equal to 5.5% of the fees payable in accordance with paragraph (a) to (c) above to cover the costs associated with Marsh cyber-security compliance and other compliance related requirements such as updating know your client documents; (b) telephone charges; record archive charges; and all other out of pocket expenses, overhead costs, expenses and charges incurred in, or incidental to, its business. Company shall be responsible for all other costs such as travel costs, filing and examination fees; lawyers’ and accountants’ fees and fees for any other Services contracted for or on behalf of Company; premium and other taxes; and all costs, charges and expenses relative to the processing, handling and adjustment of claims and losses under coverages authorized and/or written by Company. If any such expenses are advanced and paid by Marsh on behalf of Company, Company shall reimburse Marsh therefor upon receipt of the statement noted below. 

(e) Billing and Payments.  Marsh shall invoice to Company at the beginning of each calendar quarter, any fees and expenses that are due and payable in accordance with paragraphs (a) to (d) above. Payment of the amount set forth in the invoice shall be payable within thirty (30) days subsequent to the Billing Effective Date (as defined on the invoice). Payments made thereafter are subject to a pro-rated 3.5% per month late payment penalty. Marsh reserves the right to suspend all Services and Additional Services for non-payment of any invoice(s).

IN WITNESS WHEREOF, Company and Marsh have executed this Statement of Work as of the Statement of Work Effective Date.
	COMPANY
	
	MARSH MANAGEMENT SERVICES (BERMUDA) LTD.

	By:_____________________________
Name:__________________________

Title:____________________________
	
	By:_____________________________
Name:__________________________

Title:____________________________
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EXHIBIT C
Know Your Client information to be provided to MARSH* and properly certified**

	Organisational Chart showing links between Company and ultimate beneficial owner

	Certified copy of certificate of incorporation

	Certified copy of proof of registered office

	Certified copy of register of Directors and Officers

	Certified copy of valid passport or driver’s licence of each director (document must show signature of holder)

	Certified copy of utility bill to show proof of address of each director (valid within 90 days of provision)

	Certified copy of valid passport or driver’s licence of each officer that Marsh deals with (document must show signature of holder)

	Certified copy of utility bill to show proof of address of each officer that Marsh deals with (valid within 90 days of provision)

	Certified copy of valid passport or driver’s licence for each client employee authorized to instruct Marsh (document must show signature of holder)

	Certified copy of utility bill to show proof of address of each client employee authorized to instruct Marsh (valid within 90 days of provision)

	Certified copy of beneficial ownership register of Company 

	Information relating to each beneficial owner that owns more than 25% of the entity (10% if Marsh is acting as the CSP)
If an individual then a certified copy of valid passport or driver’s licence of each individual beneficial owner is required (document must show signature of holder)
(i) If a trust then a certified copy of the trust deed is required

	Signed Personal Declarations (see below)



*Marsh may request additional documentation not included in this Exhibit and some may be waived depending on whether the UBO is an entity listed on a recognized stock exchange.

**Documents must be certified as copies of the original document by a one of the following:

· A qualified accountant, registered with the relevant national professional body (not from Marsh)
· A qualified actuary, registered with the relevant national professional body 
· A qualified lawyer, attorney or barrister, registered with the relevant national professional body 
· A corporate service provider company secretary 
· Commissioner of Oaths 
· A qualified Doctor, registered with the relevant national professional body 
· A serving Judge 
· A serving Justice of the Peace 
· A current Member of Parliament (all Houses) or Local Government Officer 
· The Money Laundering Reporting Officer of an organization subject to the same or equivalent AML / ATF regulations to Marsh.  
· Notary Public 
· Officer of an embassy, consulate or high commission of the country or territory that issued the passport or I.D 
· The Marsh compliance officer


PERSONAL DECLARATION FOR DIRECTORS AND OFFICERS OF COMPANY

	Name of company in connection with which this declaration is being completed:  
	

	Surname:  
	  

	Complete forename(s):  
	  

	Known by other name(s):  
	  

	Any previous name(s):  
	  

	Name of Spouse:  
	  

	Residential Address:  
(P.O. Box not acceptable)  
	

	Country of Citizenship  
(If more than one  
citizenship is held please  attach additional details)  
	

	Passport or DL Details:   
	Passport or DL No:  

	
	Place of issue:  

	
	Date of  issue:  
(dd/mm/yy)  

	
	Date of Expiry:   (dd/mm/yy)  

	Date of Birth:  
	Day: 	Month: 	Year:  
	Gender:   

	Place of Birth:  
	City:  
	Country:  

	Present Employer:  
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	Occupation (if retired  
details of last occupation):  
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IF THE ANSWER TO ANY OF THE FOLLOWING QUESTIONS IS YES PLEASE PROVIDE DETAILS IN WRITING IN RESPECT OF THAT ANSWER.  
 						
      Yes     No
1. Do you have  any interest in any company or partnership registered  or 
formed in  Bermuda?  
2. 	Have you ever been refused consent to register a company or form a partnership in 
	Bermuda?  
3.           Are you or have you ever been an undischarged bankrupt? 	  
4.          Have you ever been convicted of a criminal offence involving fraud, dishonesty, or 
             any other criminal offenses?  
5.           Has fraud or dishonesty been proven against you in any civil proceedings?  	 
6.           Have you ever been the subject of a judicial or any other official  
              enquiry/investigation?  

7. 	   Are you a member in good standing of a self-regulatory orgnaisation?

7a.         If yes, name the organisation(s)  

8. 	Have you ever been the subject of investigation, proceeding or other enquiry by a self-regulatory organisation of which you are or were a member?  
9. 	Have you or any entity that you have been associated with, ever been refused or had a licence, permit or other authorisation revoked in any jurisdiction  
10. 	Have you or any person that you have been associated with, ever been a Politically Exposed Person (“PEP”)?   
10a.      If yes please provide details  






I hereby certify that the information in this Declaration is true to the best of my information, knowledge and belief.  

Signed:___________________________________________________________________  
 
Dated:____________________________________________________________________       

A separate declaration must be completed and signed by each individual that is or will be a Director or an Officer of a Bermuda Company and/or Bermuda Group
Exhibit D
Privacy Notice

The policy of Marsh McLennan Companies in Bermuda (“the Companies”) is to respect and protect the privacy of individuals on whom we process data during the course of our business.

To fulfil this policy, The Companies agree to exercise the safeguards and precautions set out in this written notice (the “Privacy Notice”) to maintain the confidentiality of information we process in Bermuda and relating to Bermudian residents’ data that we control. Our representative office in Bermuda can be found at Power House, 7 Par-la-Ville Road, Hamilton, HM 11, Bermuda.
The Companies have a global presence, and are subject to varying requirements of data protection legislation where we operate. Our aim is to be as consistent as possible, to obey all applicable laws, and apply the highest standard of privacy principles to our approach.
This Privacy Notice sets forth The Companies’ current policies and practices with respect to:
· What personal information we may hold or collect
· How we may use your personal information
· Who we may disclose your personal information to
· Contacting us and your rights to access and update your personal information; and
· How changes to this Privacy Notice will be made.
Categories of Information
We may process the following of data categories depending on our relationship with you:
· Information including your name, address and details that you, or an organisation we provide services to by which you are employed gives to us 
· Details of your visits to our website and information collected through cookies and other tracking technologies including, but not limited to, your IP address and domain name, your browser version and operating system, traffic data, location data, web logs and other communication data, usage information and the resources that you access.
· Information you supply when you directly interact with us which may include call recording information.

Sensitive or Special Category data may include:
· information relating to your race, colour, national or ethnic origin and sex through the collection of copies of passports for the purposes of fulfilling the Companies’ obligations under know your client legal requirements (applicable to Marsh Management Services (Bermuda) Ltd. only). 
· Information used in fraud prevention or sanctions checking against public lists.

Why we process your data
We may process your personal data for the following purposes:
· Management of your entity 
· Claim processing
· Providing payments
· Compliance with applicable laws and regulations as well as security, and compliance with corporate financial responsibilities
· When you visit our website, we may collect cookie information and information gathered from your browser such as Ip address and location (see cookie policy)
· When we need to contact you for the purposes of administering our service to you
· For fraud prevention, Know Your Client, and Anti Money Laundering purposes
· To give us feedback (for example by completing a survey)
Lawful basis
Our lawful basis for processing this data varies depending on the purpose of processing, these are outlined below.
· Where we process your data for the performance of contractual obligations, our lawful basis is performance of a contract.
· Where we process your data to progress the efficiency of the Companies and analyse how data subjects interact with us, our lawful basis is legitimate interest.
· Where we have a legal obligation to comply with applicable law or where we are required to defend a legal claim, our lawful basis is processing is required for compliance with a legal obligation or in defence of a legal claim.
Data transfers to third parties
We may transfer your personal data (excluding sensitive data) to third parties who are MMC companies or other service providers involved in your entity’s business (eg auditors, actuaries etc). In addition, we are sometimes required to share data with other entities to comply with a law or regulation. This could include courts, external advisors, and similar third parties.
Our transfers are subject to a process of risk assessment. Recipients outside of Bermuda would have to provide an adequate level of protection for your data, including technical and organisational security measures to protect your personal data.
International Transfers
The Companies have subsidiaries and sister entities globally. Where personal data transfers occur to certain destinations, they are governed by safeguards which include International Group Data Transfer Agreements.
Data Subject Rights
We observe a number of data subject rights as required by international law and adopted by the Companies as our standard. You may have the following rights depending on the circumstances of your case and applicable Bermuda law.
· The right to access – you have the right to ask the Companies for copies of your personal data. We may charge you a small fee for this service.
· The right to rectification – you have the right to ask that the Companies correct any information you believe is inaccurate. You also have the right to request the Companies to complete the information you believe is incomplete.
· The right to erasure – you have the right to ask that the Companies erase your personal data, under certain conditions.
· The right to restrict processing – you have the right to ask that the Companies restrict the processing of your personal data, under certain conditions.
· The right to object to processing – you have the right to object to the Companies’ processing of your personal data under certain conditions for example withdraw consent to direct marketing.
· The right to data portability – you have the right to ask that the Companies transfer the data that we have collected to another organization, or directly to you, under certain conditions.
· The right to complain to the regulator. If you are not satisfied with the way we have handled the request, you have the right to escalate a complaint to the regulator.
· The right not to have your data sold to third parties. The Companies will not sell or rent your data unless we are engaged in the sale of the Companies or part of the Companies and in such case, we would need to transfer your data to honour our continuing obligations to you.

To exercise your rights, please contact the Privacy Officer by calling the Companies’ switchboard. 
Automated Decision Making
The Companies do not engage in automated decision making or use artificial intelligence for processing the personal data it collects.
Retention Periods
We only retain data for as long as necessary to process your data. Our retention policy varies depending on the categories of information we collect and according to applicable law. Due to the nature of our business generally, we hold information for at least seven years, but this could be longer depending on our obligations to you or whether we have an ongoing legal dispute with you. 
Data Security
We take the security of your data seriously and we implement appropriate technical and organisational measures to ensure a level of security appropriate to the risk of processing, including:
· the pseudonymisation and encryption of personal data
· the ability to ensure the ongoing confidentiality, integrity, availability and resilience of processing systems and services
· the ability to restore the availability and access to personal data in a timely manner; and
· a process for regularly testing and evaluating the effectiveness of technical and organisational measures
We ensure that those who have permanent or regular access to personal data, or that are involved in the processing of personal data, or in the development of tools used to process personal data, are informed of their responsibilities when processing personal data.
How to contact us
If you have any questions concerning this notice, please contact the Privacy Officer by calling the Companies’ switchboard. 







2 | Page	2020	Bermuda


image2.png
8 MARSH




image1.png
@ MarshMcLennan




