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INSURANCE LICENSING SERVICES

CLIENT SERVICE AGREEMENT
This Agreement is made as of the XXXX day of XXXX, 20XX (the “Effective Date”) between MARSH MANAGEMENT SERVICES (BERMUDA) LTD., a Bermuda company (hereinafter referred to as "MARSH"), and XXXXX (hereinafter referred to as the “COMPANY”) 

1. Objective

The objective is to obtain a license from the Bermuda Monetary Authority (“BMA”) to operate as a [insert type] company under the Insurance Act 1978 (as amended) (“the Act”).
2. Purpose

This Agreement is entered for the purpose of MARSH assisting the COMPANY to carry through all the necessary procedures to register a [insert type] insurance company in Bermuda. In furtherance of such purpose, MARSH shall provide the following services (the “Services”) to the COMPANY in respect of the COMPANY’s proposed insurance company in Bermuda:

(a) Assist the COMPANY to prepare a business plan to be submitted in conjunction with the license application for the COMPANY’s proposed insurance company to be formed in Bermuda.  The business plan shall include the following information: scope of the insurance company’s program, risks to be insured, program structure (e.g., limits, deductibles, any reinsurance), capitalization structure, governance structure, ownership structure and such other items as may reasonably be requested by the COMPANY and agreed to by MARSH;
(b) Assist the COMPANY to develop the appropriate Capital structure including Bermuda Capital Solvency Requirements relative to the business being written by the reinsurer and Bermuda’s regulatory requirements, to support the license application;

(c) Work with the COMPANY’s accountants and financial advisors to prepare pro forma financials for the COMPANY’s proposed insurance company; 
(d) Work with COMPANY to appropriately onboard services such as financial accounting, treasury including bank accounting opening and regulatory compliance as required to MARSH; and 
(e) Facilitate meetings with BMA and other stakeholders, as requested by the COMPANY & coordinate responses to any questions raised by the BMA relating to the license application.
The Services to be provided by MARSH are non-legal in nature. MARSH will not be required to, nor will MARSH give, legal opinions, legal advice or legal representation.
This Agreement does not include any services to manage the COMPANY after its formation.  Management services will be provided by MARSH or its affiliates pursuant to a separate management agreement.

3. Effective Date
This Agreement shall become effective on the Effective Date and shall continue in effect until the COMPANY is licensed in Bermuda and corresponding execution of a separate management agreement between the COMPANY and MARSH, unless earlier terminated in accordance with this Agreement.

4. Termination

This Agreement shall be terminated upon the COMPANY being licenced in Bermuda and the completion of any clarification arising therefrom that may be reasonably required, but not prior to execution of a separate management agreement between the COMPANY and MARSH, and in no event later than [insert date].  Notwithstanding the foregoing, either party may terminate this Agreement at any time by giving not less than thirty (30) days written notice of its intention to do so.

This Agreement may also be terminated forthwith by written notice of termination to the other party upon the occurrence of either of the following:

(a) If such other party fails to perform or observe, or commits a breach of, any provision hereof, and fails to cure, remedy or satisfactorily explains such failure or breach within thirty (30) days following delivery to such other party of a written notice of the alleged failure or breach, or

(b) If such other party become insolvent (in the legal sense) or files a voluntary petition in bankruptcy, or makes an assignment for the benefit of creditors; or if a committee of creditors or other representative is appointed to represent its business or an involuntary petition in bankruptcy is filed against it, and the party fails within thirty (30) days following the appointment of such committee or representative or the filing of such involuntary petition to cause the discharge of such committee or representative or the dismissal of such petition; or if the other party commits any other act indicating insolvency.

5. MARSH’S Responsibilities to the COMPANY

In performing the Services, MARSH shall;
· use best efforts to perform within the timescales agreed between the parties and costs as detailed in Schedule 1 attached hereto.

· endeavour to notify the COMPANY in advance of any changes to the agreed timescale and otherwise to agree with the COMPANY on an ongoing basis any changes to the licensing process.
· give the COMPANY notice within reasonable time of any increase in any costs that are not controlled by MARSH that results from changes to the Services, to the extent such costs are known to MARSH.
6.
The COMPANY’s Responsibilities to MARSH
The COMPANY shall;
· furnish to MARSH on a timely basis and otherwise ensure that MARSH has reasonable access to all the necessary records, documents (including confidential information), other relevant information, premises and personnel that MARSH deems necessary to enable us to perform the Services.  The COMPANY shall inform MARSH promptly upon the COMPANY discovering that any such records, documents or information is, or becomes, untrue or inaccurate.  In performing the Services, MARSH shall be entitled to rely upon all records, documents and information provided to it by or on behalf of the COMPANY.  MARSH shall not be responsible for the accuracy or verification of any such records, documents or information.

· be responsible for the acts, omissions and default of the COMPANY’s directors and employees and any third parties (excepting MARSH) that the COMPANY appoint in connection with this engagement, that are fraudulent, negligent, misrepresentative or that result in providing to MARSH false, misleading, inaccurate or incomplete information or documentation.

· notify MARSH in writing of any claim against MARSH for loss or damage as provided for herein promptly following such time as the COMPANY becomes aware of the occurrence.

· take responsibility for compliance with any statute, regulation or other standard in implementing any recommendations in achieving the objective in this Agreement.
7.
Variation
Where the COMPANY seeks any variation in the services provided hereunder, whether by way of addition, deletion, substitution, or otherwise, the COMPANY shall submit its proposal for variations in writing as soon as practicable to MARSH.  MARSH shall not be obligated to accept such variation in the services unless the COMPANY agrees to pay any additional sum or sums reasonably specified by MARSH and to extend any period agreed for provision of the services by any additional period reasonably specified by MARSH.

8.
Indemnification
The COMPANY shall indemnify and hold harmless MARSH, its officers, directors, employees, agents and affiliates from and against any losses, claims, damages, liabilities, cost or expenses, including reasonable attorneys’ fees and expenses of investigation (collectively, “Losses”), to which MARSH may become subject in connection with the Services it provides hereunder except to the extent that a court having jurisdiction shall have determined by a final judgment that such Losses arose out of MARSH’s wilful misconduct, fraud, dishonesty or negligence in providing Services hereunder.  

MARSH shall indemnify and hold harmless the COMPANY, its officers, directors, employees, agents and affiliates from and against any and all Losses to which the COMPANY may become subject to the extent such Losses arise out of MARSH’s wilful misconduct, fraud, dishonesty or negligence in providing Services hereunder.  Subject to the foregoing, MARSH’s liability, if any, relating to or arising out of this Agreement or the Services rendered by MARSH under this Agreement shall not exceed MARSH compensation hereunder unless due to wilful misconduct, fraud or dishonesty and in such latter instances shall be limited to three times the MARSH compensation hereunder.

The foregoing notwithstanding, in no event shall either party be liable to the other for indirect, incidental, consequential or punitive damages.  

The provisions of this section shall survive the expiration or termination of this Agreement, including any extensions thereof.
In no event shall MARSH be liable for any loss, damage or expense to the extent that it arises from fraudulent acts or omissions, fraudulent misrepresentation, wilful default or negligence on the part of the directors or employees of the COMPANY and their subsidiaries or any other party to the transaction or from the provision to MARSH of false, misleading, inaccurate or incomplete information or documentation.

9. Limit of Liability 
In no event shall either party to this Agreement be liable for any indirect, special, incidental, consequential or punitive damages or for any lost profits arising out of or relating to any services provided by Marsh or its affiliates. The aggregate liability of MARSH, its affiliates and its and their employees to the COMPANY or its affiliates arising out of or relating to the provision of services by MARSH or its affiliates shall not exceed three times the fee paid to MARSH hereunder for the contract year in which the services giving rise to such liability were provided by MARSH or its affiliates.  This provision applies to the fullest extent permitted by applicable law and to all causes of action, including, without limitation, breach of contract, breach of warranty, negligence, strict liability, misrepresentation and other torts.
10. CONFIDENTIALITY

MARSH acknowledges that all non-public information disclosed by COMPANY or which comes to its attention during the course of performing services hereunder (“Confidential Information”) constitutes a valuable asset, is proprietary to COMPANY, and that MARSH has a duty to keep such information strictly confidential.  Except the COMPANY’s counsel or third party service providers, MARSH will not disclose such information, or permit its employees, officers or agents to disclose such information to any person outside MARSH, without COMPANY’s prior written consent. MARSH shall take all steps reasonably required to maintain the confidentiality of Confidential Information in its possession. The transmission of Confidential Information via electronic data transmission networks which provide for the security of users’ data shall be deemed consistent with MARSH’s obligations hereunder unless such use is contrary to COMPANY’s express instructions. MARSH may include, on an anonymous basis, information relating to COMPANY’s insurance program in benchmarking, modelling, analytic and insurance offerings.
COMPANY acknowledges that in the course of performing audits on MARSH or while evaluating MARSH’s operations, practices and systems around data protection, COMPANY will have access to information that is confidential to Marsh. COMPANY agrees to keep such information confidential. Should COMPANY hire a third party to perform any type of audit of MARSH’s books, records or systems, COMPANY will obligate such third party to keep such information confidential and shall be responsible for any breach of confidentiality of such third party.  Upon request by MARSH, all documents and records that MARSH has provided to COMPANY shall be returned to MARSH; provided, however, that COMPANY may retain copies of documents as in accordance with MARSH’s record retention policy and applicable law.

The restrictions and agreements set forth herein shall not apply to any Confidential Information (i) which at the time disclosed to or obtained by MARSH is in the public domain; (ii) which becomes part of the public domain through no act, omission or fault of MARSH; (iii) which MARSH’s records demonstrate was developed independently by MARSH or was received by MARSH from a third party which MARSH had not reason to believe had any confidentiality or fiduciary obligation to COMPANY with respect to such information. This provision, however, shall in no way limit MARSH’s responsibility to disclose information as required by law. The obligations of this section shall survive the termination of this Agreement by two years.
11. Trade Sanctions
MARSH is unable to provide risk consulting, claims or other services or provide any benefit to the extent that the provision of such services or benefit would violate applicable law or expose MARSH or its affiliates to any sanction, prohibition or restriction under UN Security Council Resolutions or under other trade or economic sanctions, laws or regulations.
12. Anti-Money Laundering/Anti-Terrorist Financing and Anti-Bribery
MARSH has in place anti-money laundering, anti-terrorist financing and anti-bribery policies and procedures in accordance with requirements under the Proceeds of Crime Act 1997 and the Bribery Act 2016 and related laws, amendments, regulations and guidance notes (“the Legislation”). As an Insurance Manager, MARSH has a positive duty to collect information relating to the COMPANY to fulfil its obligations under the Legislation. Any information required by COMPANY shall be provided to MARSH prior to MARSH providing Services under this Agreement. COMPANY shall provide additional information when requested by MARSH throughout the duration of this Agreement. COMPANY also gives specific authority to MARSH to obtain any and all required documents, personal data or other such information required by MARSH relating to the Legislation from any other third party service provider holding such information engaged by COMPANY. In the event that COMPANY does not provide or MARSH is unable to obtain the information requested, MARSH reserves the right to suspend all provision of Services under this Agreement until such information is received by MARSH. MARSH will not provide any insurance management services to any entity that issues or transacts in bearer shares and/or bonds or uses anonymous bank accounts.
13. MISCELLANEOUS
(a) Non-Exclusivity. This Agreement shall not in any way prevent MARSH from performing similar services for third parties.
(b) Foreign Exchange. MARSH shall convert all expenses and costs paid by MARSH on behalf of COMPANY in any currency other than United States dollars to United States dollars at the conversion rate in effect on the date that MARSH paid the expenses or costs, so that all exchange gain or loss incident thereto shall be incurred by or inure to the benefit of COMPANY.
(c) Assignments. The COMPANY may not assign its interest under this Agreement without the prior written consent of MARSH. MARSH may, without consent, on 21 days’ notice in writing transfer its rights and obligations under this Agreement to any of its affiliates which is able to perform the Services in accordance with this Agreement.
(d) Successors and Assigns.  This Agreement shall be binding upon the successors, legal representatives or permitted assigns of the parties hereto.
(e) Entire Agreement.  All prior negotiations and agreement between the parties hereto relating to the subject matter hereof are superseded by this Agreement, and there are no representations, warranties, understandings or agreements other than those expressly set forth herein, except as subsequently modified by an instrument signed by the parties hereto.
(f) Waivers.  The failure of either party at any time to require the other party’s performance of any obligation hereunder shall not affect the right to require performance of that obligation in the future.  Any waiver by either party of any breach of any provision hereof shall not be construed as a waiver of any continuing or succeeding breach of such provision, a waiver or modification of the provision itself, or a waiver or modification of any other right hereunder.
(g) Notices.  Any notice or other communication required or permitted hereunder shall be deemed given upon delivery if delivered personally, or three days after mailing if mailed by an international overnight courier if such courier provides evidence of receipt, or the next business day if sent by facsimile and confirmed by mail, as follows:
To MARSH:


Marsh Management Services (Bermuda) Ltd.




Power House




7 Par-la-Ville Road



Hamilton HM 11, Bermuda


ATTN: Client Services Leader


To COMPANY:


[CLIENT NAME]




  [Client Address] 
or to such other addresses as such parties shall have last designated by notice to the other parties.
(h) Captions.  The captions of the several sections of this Agreement are inserted solely for convenience of reference and are neither a part of nor intended to govern, limit or aid in the construction of any term or provision hereof.
(i) Governing Law.  The validity, construction and enforceability of this Agreement shall be governed in all respects by the laws of Bermuda.  
(j) Dispute Resolution. Any dispute or claim arising out of or relating to this Agreement, including its formation and validity, shall be referred to binding arbitration in accordance with the Bermuda International Conciliation and Arbitration Act 1993 and amendments thereto (the “Bermuda Arbitration Act”).  Arbitration shall be initiated by the delivery, by mail, facsimile, or other reliable means, of a written demand for arbitration by one party to the other party.  The arbitration shall be held in Hamilton, Bermuda or such other place as the parties may mutually agree.  The arbitration shall be conducted by a panel of three arbitrators, with each party selecting one arbitrator and the two arbitrators selecting the third arbitrator.  If the two arbitrators are unable to agree upon the third arbitrator, the third arbitrator shall be selected in accordance with the Bermuda Arbitration Act.  None of the arbitrators shall be under the control of any of the parties, and none shall have any financial interest in the outcome of the arbitration.  Each of the arbitrators shall be an active or retired officer of an insurance or reinsurance company with at least fifteen years’ insurance industry or reinsurance experience and a member of a recognized body of arbitration professionals. The arbitrator shall render the award in writing.  Judgment upon the award may be entered in any court having jurisdiction.  Each party shall pay an equal share of the fees and expenses of the arbitrator and of the other expenses of the arbitration.
(k) Submission to Jurisdiction.  Each of the parties expressly and irrevocably submits to the exclusive jurisdiction of the courts of Bermuda for immediate injunctive relief or enforcement of an arbitration award that would not be available in arbitration.  Each of the parties agrees to commence any action, suit or proceeding relating to this Agreement in the courts of Bermuda that are unable to be brought by way of the arbitration process.  Each of the parties irrevocably and unconditionally waives any objection to the laying of venue of any action, suit or proceeding arising out of this Agreement or the transactions contemplated herein in the courts of Bermuda and further irrevocably and unconditionally waives and agrees not to plead or claim in any such court that any such action, suit or proceeding brought in any such court has been brought in an inconvenient forum.  Each of the parties further expressly and irrevocably waives any claim or defense in any such action, suit or proceeding in either such court based upon any lack of personal jurisdiction, improper venue or forum non conveniens or any similar basis unless any such action, suit or proceeding should have been brought pursuant to the agreed arbitration process.
The parties are of equal commercial sophistication and have negotiated this Agreement at arms’ length.  Each party is entering into this Agreement voluntarily, has read and understands all its provisions and has had the opportunity to seek and to obtain the advice of counsel on its rights and responsibilities under, and the terms and conditions of, this Agreement.
(l) Severability.  It is the intent of the parties that the provisions of this Agreement shall be enforced to the fullest extent permitted by applicable law.  To the extent that the terms set forth in this Agreement or any word, phrase, clause or sentence is found to be illegal or unenforceable for any reason, such word, phrase, clause or sentence shall be modified or deleted in such manner so as to afford the party for whose benefit it was intended the fullest benefit commensurate with making this Agreement, as modified, enforceable, and the balance of this Agreement shall not be affected thereby, the balance being construed as severable and independent.
(m) Counterparts.  This agreement may be executed in any number of counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.
(n) Survival.  The representations, warranties and agreements contained or referred to herein, shall survive the termination hereof, provided that no claims may be initiated by or on behalf of any party against any other party on the basis of such representations, warranties and agreements after three years from the termination hereof, unless based upon a breach or failure to comply with an agreement which is to be performed or complied with in whole or in part after three years from the termination hereof.
(o) Online Portals.  If in furtherance of the Services MARSH needs to use an online portal of regulators, tax authorities and other service providers servicing the COMPANY, the COMPANY agrees that MARSH will have no liability to the COMPANY for the use of such portals.
(p) Data Protection.  MARSH has robust board approved policies, procedures, and controls, for the protection of COMPANY information, including personal and sensitive information and is compliant with BMA requirements in respect of cyber insurance, maintenance of software, network monitoring and vulnerability and penetration testing of its systems and controls.  MARSH is also compliant with the New York Department of Financial Service’s Cybersecurity Regulation and the California Consumer Protection Act. MARSH has risk-based processes and controls to protect non-public information, including multi-factor authentication and other access controls, encryption, systems and network monitoring, business continuity and disaster recovery plans, asset and device management, and a global incident response procedure.  MARSH utilizes risk-based access controls for systems housing non-public information and encryption of non-public information in transit and at rest.  
MARSH will immediately notify COMPANY in the event of a data security breach, which results in loss, release or corruption of personal data belonging to COMPANY.  When reporting such a breach to COMPANY, MARSH will specify (i) the broad nature of the incident, (ii) the likely date of the incident and/or its discovery, (iii) the likely cause of the breach, (iv) the circumstances of the loss, release corruption theft or otherwise, (v) the type of information affected by the security breach, and (vi) the number of records affected by the security breach and the consequences of the breach. Further MARSH will discuss COMPANY the remedial action taken to prevent a further security breach.
COMPANY does not have employees, systems, applications or networks and will rely on the cyber security and other policies of MARSH and its operational third party vendors.  COMPANY understands that MARSH’s third party vendor policy requires that selected vendors meet MARSH’s cyber security requirements and that vendors are required to maintain cyber security along with business continuity and disaster recovery plans and confirm the testing of such plans. 
MARSH has in place policies and procedures in compliance with the Personal Information and Protection Act 2016. MARSH will collect, use or disclose personal information for reasonable business purposes only if there is consent or deemed consent from the individual and information on such purposes have been notified. MARSH may also collect, use or disclose personal information if it is required or authorised under Bermuda law.
14.
COMPENSATION AND EXPENSES
(a) Fee.  In consideration for the Services to be performed as stated above and listed in Schedule 1, COMPANY shall pay to MARSH a fee of _________________[amount in writing] dollars ($_________[insert amount in numbers]) (the "Fee") payable in advance.
(b) Expenses.  All salaries and fringe benefits of MARSH personnel rendering Services hereunder shall be at the expense of MARSH without reimbursement by COMPANY. MARSH shall charge COMPANY an additional amount equal to 5.5% of the fees payable in accordance with paragraph (a) to (c) above to cover the costs associated with MARSH cyber-security compliance and other compliance related requirements such as updating know your client documents; (b) telephone charges; record archive charges; and all other out of pocket expenses, overhead costs, expenses and charges incurred in, or incidental to, its business. COMPANY shall be responsible for all other costs such as travel costs, filing and examination fees; lawyers’ and accountants’ fees and fees for any other Services contracted for or on behalf of COMPANY; premium and other taxes; and all costs, charges and expenses relative to the processing, handling and adjustment of claims and losses under coverages authorized and/or written by COMPANY. If any such expenses are advanced and paid by MARSH on behalf of COMPANY, COMPANY shall reimburse MARSH therefor upon receipt of the statement noted below. 
(c) Payments.  MARSH reserves the right to suspend all Services and for non-payment of any invoice(s).
IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

MARSH MANAGEMENT SERVICES (BERMUDA) LTD.

By:                              
Name:

Title:                           
CLIENT
By:                              
Name:

Title:                           
Schedule 1

	Milestones
	Target Dates
	Comments

	Draft Business Plan - internal review
	
	Internal and Parent Company review of the current draft Business Plan, period for comments/feedback

	Service Provider All-Hands
	
	Gather all Service Providers to review plan, timeline and expectations

	Complete BP Exhibits
	
	Complete the Business Plan exhibits where we need help from MARSH

	Final Internal Draft reviews
	
	Internal review for all Business Plan components we plan to send to the BMA

	Deliver Draft Business plan to BMA
	
	Deliver the draft Business plan to the BMA, expect them to review and request specific meetings to discuss topics


	


MARSH IAS Management Services (Bermuda) Ltd.


